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( “the greatest menace to freedom is an inert people”) *

--Louis Brandeis--

kol
p

.
KR

Aran 2018 FEARG T RBEEE - DIURARIRAY 2020 G484 KB - ZEENBUAKR
7etl TR ) (“fake news”) 2HUEEREFTREEEE - RUANGR Foile o BHMERHTEE
FERTBUGHNER - T EEEE 2 - KBNS REE - NEZERIE
2017 FEamimny " 4P 4EES T4 | ( Network Enforcement Act
(Netzwerkdurchsetzungsgesetz (NetzDG) ) 3 ~ JERE] 2018 &Y " K& IRHEE |

(la lutte contre la manipulation de I’information) * ~ J5Z AN S E M EIEE
Y T RS R R MR VA | (Protections from Online Falsehood and
Manipulation Act) ° - ¥EREE B AR TTE > EE2DHIERIFE Corn

! Whitney v. California, 274 U.S. 357, 376 (1927) (Brandeis, J., concurring).

2 BRSO R ST R T AL TSRS S/ NH ) (high-level group of experts, HLGE ) » 7
H 2018 Y TAF#R & H R disinformation (fRERE ~ NEEH) HUA “fake news” (&
W) —E o FEHEHE  — - FrEY “fake news” FYNENIER AT BEBRAE » T EER
HYEERELE TR AE - BB E MY RIRS IR 2L TR Pz (Bl
P BRSO B BURIR ST R ) - — ~ “fake news” —gal &S — e BUE A\ R HEFr &
F > BR i Bl A\ R [E = RAYEES < HLGE, “A Multi-dimensional Approach to
Disinformation: Report of the Independent High-level Group on Fake News and Disinformation”, at
https://ec.europa.eu/newsroom/dae/document.cfm?doc_id=50271 (last visited Dec. 11, 2019). XA
RV EwmE TN RE AR L - (EASCIEE R R P oA TR —38 > JiRe i E LRt —R
REHVEREIRSS - 2 =M - (EORTR] - RGBS IV S m e B - H HURSESEES 292
Hi > ©H 7-8 (2019.09) -

S FEBORATBHAASAT 24 /NFEMIER T BAEEEE | (manifestly unlawful) 2 N 5 #5E Fiks e

EABHENNE » MIEREHERTE - BUFRENS =T ESE C RNEESSE - R

BEREORAVHL B RS vT RS & B =22 50 SERTHYETRK - See Ryan Kraski, Combating Fake

News in Social Media: U.S. and German Legal Approaches, 91 ST. JOHN’s L. REv. 923, 954 (2018);

“Germany: Flawed Social Media Law ”, at https://www.hrw.org/news/2018/02/14/germany-flawed-

social-media-law (last visited Apr. 6, 2019).
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» AT EARUTEE] > B 214-215 (BEET/SHKR 0 2019) 5 Jean-Marie Pontier () ~ BT
(5%)  Boirhl z it - H BOREAESESS 292 1] - H 37-40 (2019.09) -
Z BB E TR REUE B R 2 B - SR RRENE - BUR BB MR - MULIREE
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7 MR RAEES LHEE TAIMIHER ) (right to know ) » 35 » I TAIHOHE
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(bot) BFEALENIRES LRSS » thESZERET 0 X » BUFS#h T EIERS
(correction direction) apREANELMIANZE » HHEEFFE AR GBIFES 2587 -
https://sso.agc.gov.sg/Acts-Supp/18-2019/Published/20190625?DocDate=20190625 (last visited Dec.
11, 2019)
° B BT - TEIRIECT RN R R B AR AR RES GBS L - S
2019 4 11 H 22 H - https://www.cmmedia.com.tw/home/articles/12950 ( fx1&2I% : Dec. 11,
2019) -

T EBORE > FUTEEE 2 30 0 H 529 -
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&~ i@l (right to know) 1% 3 BATH 3¢ 2 410 R 2
— ~ JIRREFIR R

— PR T RIBRER] ) o (RIESESCHY “right to know” ELEEAK o th—RER
TEEEDE FAVFRS - rEWH E FEAIHIEGH - R BRI R
B REERIRIE TR James Wilson 7£& o FiR G R4 HIEZ 2 Z R T > AR
TILAMSRAR GRS A A - RRRGEM MIMTEENRE - £F
BmPIE R TAIRURER | ° - 28 > EVE LB ESE BB L R E TR
H o B SR ARG EAMNES (holdings) Figt " AIAVRER] , >~
e Je FL A F AR Y 5e % B BRRE B R » (R - T ZEIREGREE
PERyfEsm (dicta) DUREREMRIRE - T2t - Bt s SEEAA
BRI EREDE F TRIARER]  IVER > SRELDT = BREE

1 BRER : ERIEBUFFA A REIE  EAAREBUT BB EE
B

2. FREBLR  MTEUEARSE - FIEE ST -
3. BEER  RTVEUFEE (FER) IRIERA T A RNES -

RILDRy - AFRFRERE S TR - Bl =JgRI& 7y - (EAEREER T £
BIRER] ) By AL Rol ERVETERNILEE o EREE T REBR, QIR
B IEBUFH8 NRA LG R AR - ARSI BNy - B i B

8 See PAUL LEVINSON, FAKE NEWS IN REAL CONTEXT 27 (2018).

® “The people have a right to know what their agents are doing or have done, and it should not be the
option of the legislature to conceal their proceeding.” MICHAEL SCHUDSON, THE RISE OF THE RIGHT
TO KNOW: POLITICS AND THE CULTURE OF TRANSPARENCY, 1945-1975 5 (2015) (emphasis added).

Y 2 ST BUNESARF KEAB AT - BISTES - BItRER T B4R Him e
B (1) H 266 (2007) X > EEEFENIHITESSH > 1F 1945 FDIET - NMERBF RS
ERERECH] o BB S o TREE DR S — R o See SCHUDSON id. at 6. (fFHISEN 11
() 4 Kent Cooper £ 1945 FEH—5 i 125 " ARIZHXIAER » 5L ABUE LB
HH | (There cannot be political freedom in one country, or in the world, without respect for “the right
to know”) » [tb— HHER NN i {% R4 &I R (New York Times ) Pzt ) -
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IR EIE BRI 4G (T3 KIS AR - [NELATEERY T RIRIRER] ) - H A
HIE EEFRE s Roptany &R E ) DURRERREY T ERR R MR R ) B
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MERALZ KA E 2% 25 R A R AR R A RIS A
EHEATREREIEE KRBT R B HEA] (RIRFT=RY T hER ) B T &
K)o FRIHEIE R R - ATEE eV RS TEE
FIRE -

40 1980 4Ef Richmond Newspapers, Inc. v. Virginia® —2& » $1#f A RER
HEA R IIR R ARE B HBIEATRER] - TEMBZHERE (plurality opinion )
AEREAEE Burger » B /ePEEBUARISRBIVESE » M ERE DA ARIARE
B HIHIEER - Burger 45 R A v R (A FHIZ P AIE DI IEFRAEEA
FARRA N 2 A 2)4E - SRS A IEIT Ry BERERURAAN A U SE ERITAE
&1 o FETAGE AR - FOAMEFIE M (Bill of Rights ) FYFIET » HAYEITERECR
TERE SRR EARA EFRAN > IR A — ik (SimEH ) %
sl Ry ORI E R ARV SRR S R HInIis S - Bt HEY CEEARBIEST) J75E
T - 6T > S E AN ERRERE > RE—ED " B R 2R (free
speech carries with it some freedom to listen) EGff Ry " HE2 & HEL AR HEF)

(right to receive information and ideas ) ** < & 7 5@ {L=am E H T (3R) 817Uy
(F8) Z[ERTBEE > Burger ZOEB IR - 5 2 AMPIHEAH IRk ARE I
2 ~ bb— B A DR B RS RTsE - TSGR A PE S HIEiE R Er

2510 > [E _BEE o EBUA L » FEME ARV HIFYREF] (“the right to access information™ » T &3,
ATIEEORAE J) - EELRAEERAING - 1A 1966 FHIETHYENE H% (Freedom of Information

Act) BHEE o HEENEN B SREEE AT/ 4E RIARERBIME S - B R o] St 2 R bt B e QA A
AL BN EVER o FIBRER] - WO IR ¢ AFECRIEBIREEAN (BAHw—)  H 277-
285 (1993) - EkRMIEMIT AEF AR A - (HEEGATE  IAESESE T HARE
A HIRER A7 PESR AR B HIRIRE -

13 448 U.S. 555.

14 1d. at 556.

15 Id. at 575-76.
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Burger AJAE/E Richmond —ZEHFrfEney " BECE SHELEARRYRER] |
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= AREAERBEIEAZ AR
BIAERERADY T RIARER] ) AYBEMAL - SRl R S (HE AL R

FREEE - TIGAIBEA —2 > MRIBASCAT R - KRB AT 53 B LU RIS

1. SEEA AR E AR > (EKFRR MR R RIAIRER] > FE

HIESEE AT 1 RIS E R -

2. HERZEL "EZ ) TORSUREMRE H R RIS - (HER EREEBE
FBISUE - MIHERENARREL © 2N A RIHIRER] > RIS,
FOES 11 (RATS 30 B AT &5 -

3. U EARH (A HY KIHTRER By NS BIE B REA - SRR Ry B0RSE 22 1% S
ERHRRHE I HIHIFTRER] - RIETEEREESS 11 R SimE hEd -

4. Aeme s ERERIFVRER] - SfEZ FIERTIRIE - HAEES 11
(PR 3 R R R AR B T LR

5. e Rt SRR KIEVHER] - M2 FIARTORIE - HAREIE R
REENFIESS 22 RNEREEAE B

8 Id. at 576-77.
V2 BREN > BUTESRABDARIIREARE - A HIESEMSE - 55 62 B - H 26-29 (2000 ££)

SiEsT o AifEEE 10 32> H 284-290 -

SR ~ BRSSC 0 ifERE 4 F 0 H 212-213 ~ 345-346 - RN - BUESRA R > 5P
RSB E RS 22 RAVIENE - AR T RHEEAHE ) 3 TRRR R BIAEE 22 (RATE
rﬁﬂﬂ@ HRER] ) TE(EE " IBUEARER Z SR AR > [F] B3t - H 8791 -

2 2 FREW  WETEE AR RAVAREE - SR IRE - ERAREEDEEE - H 30-31

(2003) -

2 2 TED wmARERBUT AR AN EFEDET - H EIRSESE > 26 62 ] > H 38 (2000
) FEG > BUFESARE LHYEERIE - H BEHRE > gIF5E > | 14 (2010 )
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2 IR SRR S BV B R R S R A A R R IR A - AR Ry WS E
iz LEEEN RER TR - RIS BUF &N ERE . - SRR [ H A
FEFIT S - (DIELMEEIESE 11 FREHRE - $It > R RS > WREMERGER > S
H H e SR Ry 5 i - EELUS I B A R Ay BN K EI P - & B - 2800
BE RN S A1 IR ARV - AR SR A RARBRE ARG AR B 22 £5R
RIS 30K - (BFE4EE AN B iR (KSR AR AR RV BN - EBVAM PRt —4a (055
KEBUL > HHBEEREAER - 2 §157] > BEAENIREEEVEFE - NRE - &
BUAIGEITEL - H 189-191 (2007) » B - AE(ER TR —&HERE AR A B g E
HANEEENEERN - MR H RS [FAS wE HAVRE - AREFERFRER - &
N EREISERETA T BUTERARE ) (BT - ARIVERGRKERE A5 VAEE
5% > EIRE DUE AR E e AR E -
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HA TR BT R ZRYE D B R TR AR &R - Mt
(ERERIERZ R E R ARE rT L T AHTRER]  » HEn EnVHETNE AR - (E5
TRRENE ) HYAIATRER] -

Gr BRIl - RFENATRER B S 5w E FAE A A - (EEARERE SR | o I AmPH R
TS BT EARY TP AME S = | ( The Universal Declaration of Human Rights ) 25
I9OfRMA A3 LA Rfrgd 2 LR d 5 P EflIe .. FR Bl
Eif e B ehp d o IRR RS - REIEDARE A B NS o
HERERES 11 RRIE AN - Bon T RIBTRER] ) IVFAE - BIAIRET
509 sEfErEfERE i ERIIE T EEE L HRE  ARZ T % I JET IR
b @RS E HAERE R  EEER - BKEHE - % A A PR
NE - RESEGHENBUE R /S8 2 Ih6E - ERIR EZ ot g IEE #ER
AJ R 2 AR BB TRORIRE 2 ORIE - | B2 - FERETEE 689 SRERE (3K
EIREEER LE AR T EEH ) VBT o KIEEDEESE 11 (%&F
Fo i) E ERA R E R - FLEL a0 MR | T R RE ORI R RS RE R AL LT
FEE 2 &R (CEER A & L4 A i) PR LR Rl
FANSREEE » DIEFRFR E oot G IEE#E - ATH p d 2 2 7 &4k 2 4] B
BOEBT—IRATIRIE © ) 18T > FEREBIERERE T - 2R T AIRTRER] ) 155
BOAMLPEAVRER T DAORIE - BT MR ESE -

“

= B ORI RER B B R R SRS

BN AR BT 4 5| FIEEE A 2 & James Madison V45« T —(#lfH)%
FRAL B AR - IIEEh = B ERE BN R TEBUN - Biafmg h—5 RS
AR FPHhAE 7 (BEMEFREA ) - MRk EBBUEAL - ARG
HOESE - SLOERA HERATR TIEREEEC - 2, ks | i
BUFRERErR g B ST TE AR E) - AN B R EBUA 2L - &

% B A oy BV ARR A 2 R N BT I BURT & SRR R — AR A MERY ARE (fundamental
human right ) - See David Cuillier, Government Information and Leaks, in SOCIAL MEDIA AND THE
LAW 145, 147 (Daxton R. Stewart ed., 2d ed. 2017).

° VEEWR - RiEEE 12320 H 286 ¢
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ARABESEALFHENENR - AELUEESHER TR RAORAEE - f8IRE
SERFEEA T EPRT | (deliberative democracy ) 7 FRAE? o

M R R PN ER > ALEE AT W E ER TR EEIH
B¢ = £ KA E Louis Brandeis {1 Whitney —ZEHHYEMEE " EARGIE
FHEHEA S BEIFEENRE N o NREHE o DUEE T IRE A
RAENZH R E - BAREFEHE - EHEENERE > 286k
ERBUAEEN TG E E - BUBERORIIARA B HIUKE > AbsEwe
—TEBUAEAT > LA FEEBUNTRE 2B ENEAREAN 2 JEWH R AR =5
R FEUANE S RY o ZR0f - 20 R S EE L
—(EARTEAE SR AR VIR B 7 BhIL - AT — L fERATAAE Oliver
W. Holmes > 7 Abrams v. United States®—Z&fR[E] 5 B AR Hey TS E dHm
%5 1 Fa (metaphor) HYEIfEZ T iBK %2 (ultimate good ) HY#R{E M » 5t
EESEEN E BRSO —eie—H ERE S R EERETTE  EREE

\

7 2 GES  RifEEE 10 320 H 272-273

B MFEAEERKHRY T EimE R EREE, —Ch o SR E HE SN TIBRE
Ho-TEeRE ) TREER ) FEEAREE - RESOEM "TRRE R FRASwmE R
ZOEE > 2 R SimE AR - JURRE - SimEHEEEH - H 1646 -
WEASCR Ry - S HARERE (8%)  GREAMEENRIBCEN R - RS2
Fis > EEEEE | S E REANFECEIRFNEE KT A R ) (freedom of speech and the
need for fair political process preserve each other ) » Annie C. Hundley, Fake News and the First
Amendment: How False Political Speech Kills the Marketplace of Ideas, 92 TuL. L. REv. 497, 517
(2017).

2 Whitney, 274 U.S. at 375-76.

% Brandeis KJEEAE Whitney ZHRERRET - & TRV NBIENASEY - Bt A
PSR —— S =i E RV EEEER — — RLHIREE - Flan T RVES B EEE]  BHIERY
IR~ MIRE R PUBHIRE » S AFIRE B Bir#2ZRE - B Bt TavBosA 2
1FZ42 7 % (that fear breeds repression; that repression breeds hate; that hate menaces stable
government; that the path of safety lies in the opportunity to discuss freely supposed grievances and
proposed remedies ) | ~ " FAMTEARE & B RGET sRET TR ACHYERMERY S & (Believing in the power
of reason as applied through public discussion ) | ~ " B G B B EAVSFIE AR © UE &L S5l
g @r 5 A& (Fear of serious injury cannot alone justify suppression of free speech and
assembly ) | ~ T A H R Z A - i FARP R HIUSEAIHEE T - RIER B DU E
T AR > MIESmBleE S g2 %% ( Among freeman, the deterrents ordinarily to be
applied to prevent crime are education and punishment for violations of the law, not abridgment of
the rights of free speech and assembly ) | °

81 250 U.S. 616 (1919).
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14 %] Holmes F1 Brandeis fifiz AOEE » FE{ERIE && S H
MR HEAEHS HERSwE AN - — 77 » Holmes-Brandeis 1Y
BRI TEA T "I ILRIER: ) (clear and present danger) S EEYEA
JRAT SR SRR A B 4 AN RERI E Ay TR L 55— - AR
R ERERE LS E HIVEEEE | HmIRE—— DBUEHE S ami b Ry
Huls ~ AR T ECA BRI EIRHIN S i B U R S BRI B2 IR
b = ah B VSRR E - SR EERN A ER AR AR BINARE -
EFALTTRTINBUEUL - WEEREEA S i E R T DU R 225

"RIRYRER ) E—PRURATR T -

HIL - REER A RAAVEFRIAERE - B SimmisiReE - EE
PRENAYELIE - IFEERATHIK - IR SmiM S - REEHVEL - [EEE
S~ 5IEARAI RS G 8 S > DETPeEEIE R - HEhEE
WA ~ SHEE - AN EE0EEEREE ~ 20 - HEbRAraEny "B L =
o EERREFRERHRELIEERS - RIHRE AN GwmOAE37) - S5
T U —E TS REmEEEE] ) EERY  EEZRERES o (TEENE

% See Hundley, supra note 28, at 502. S » ASKE > HHH AR E 0] R I8EEY HEARN
BB HMESEEAEEE - EHREE Cass Sunstein ST S - AES AR EREA
MEFAEE RN BB - RS A EEAR AOE A FIAERY & s aRAY——A
Bt LA BT € {E(E - See Cass R. Sunstein, Falsehood and the First Amendment, 33 HARV.
J.L. & TECH. 387, 402-03 (2020).

33 See Ashutosh A. Bhagwat, The Story of Whitney v. California: The Power of Ideas, in
CONSTITUTIONAL STORIES 407, 425-430 (Michael C. Dorf ed., 2004).

# RILE e S EAVEER A B ([ SST EWEr AR AER - SO fFERTY
5 | % 4mH Paul Chadwick 2 R > $HEGHEIE AT T EEHEER - FTHEN
B BNEPULENTARR > HVE HBVERTEE R EMENREE - S E e 1 5RE

ZHE - | (Fake news means fictions deliberately fabricated and presented as non-fiction with the

intent to mislead recipients into treating fiction as fact or into doubting verifiable fact) . Paul
Chadwick, Defining Fake News Will Help Us Expose It, THE GUARDIAN (2017),
10
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AIRERAE T & IR TE L B R (RSB E 2 - TEEREA

Keft » —HEFHERBENSEEGHR TERET  REATER MRS - FIE

WA EimELZE (self-censorship) WYENEL - DR T SamBEHTSTE

SHAYHLFE -

G Bpml > RyEis—(EEas AREH " AR, (VEmEBER > BUNAE
ORI —E S e An SR HRE SR o S MBS R P BN E B
g FVHIENMETL - AR T LISERS N> - EREEEEERA
—E P EIEMES MAA T E R & LFEEE - SRS E N EER
4 AULRIEANRAE S REH T RIARER] I PR -

$ enipfl (v RATE B LR T A R BR

ASCFRERLL TRIAIRER] ) (E RBUFERIBGRTEIFIR ZE 5 ARREILE
TERRVER 2 EAGRE | T NP EREEEE S E RENERIGE
"REBPRVEBIMEARZ R EM , FRERHEZ E - 280 0 B A

Fy o RHUSE T SRR E HAVERFERP - RS H o SR Eda T
RE ~ PRI A ERER - C&E T OERZ RG] 52 > 5

https://www.theguardian.com/media/commentisfree/2017/may/12/defining-fake-news-will-help-us-
expose-it (last visited: Dec. 15, 2019). BHRHAER " EHH ) (VERZ M4 - & =30k - Al
faEE 23 H8-11 -

% BR EARSCGR Ry NESEE By T RESIE TS R - AR AR LENNE - Rt/ NI &%
FHIN P ESmAVEMEEHE - EEARORIVZER] - HERIIHERES (HI20 Facebook
Youtube ) fEFawi G AICEIRIEE " HEEIE - IR AE T AEE

(public forum ) - EEHEH7 ERZ 55 1] AE oo Bl LU A Sham B Y B4 L4808 - e - KRG
WA E Sam - B & EIEHE -

¥ HEFEFEEEWIERR - FEEHIERRT R - Hin L E N E AR ERTH - 1
BIASCEA THARE ) MiT (MIFREIZOR) V4t - BRI SmE HVERE Y - KEE
SPEBRITUMHYE RS - M S AR A RBUCE Y E DU AR TE sR A AR
jj o

Vo T TR ERAREET - S E R REREENIGK TR (Bill of
Rights) Z 1 » BEZAE 18 tHACRATHIE » 285 H Bl S i E HEEIAR - HEHE 20 fi
G EREECHI T E SRS o See DANIEL A. FARBER, THE FIRST AMENDMENT 11 (3d ed. 2010);

DAVID A. STRAUSS, THE LIVING CONSTITUTION 53 (2010).
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