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Keywords: franchise, franchisor, franchisee, consumer, torts liability,
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Japanese Law.

Under the business model of franchise, there seems to be no doubt that
the consumer may assert claims against the franchisee for damages resul ted
from breach of contract or negligence of the franchisee. However, if the
franchisee can’ t afford the sum of compensation, can the customers ask
the franchisor to take the responsibilities by the reason of his deep
pocket?

Choosing the franchise as their business model, the franchisee and the
franchisor are still independent entities in the one hand, however, they

are also interdependent in the development of their business scale in the
3



other hand. By concluding the franchise agreements, they are not purely
separate entities any more and should be deemed to be an ‘organization’
This kind of relationship shall be taken into consideration when we
discuss the responsibility and liability of a franchisor in the situation
of torts or breach of contract of his franchisees.

In our legislation and practices, consumers may make torts claims against
the franchisor based on the inherent liability in Article 184 and the joint
liability in Article 188 of the Civil Code. They also can request the
franchisor to be liable for the defective products and services and
disclosure of the related information according to the Article 4, 5, and
T of the Consumer Protection Law. As to the contractual liability, the
rule of apparent agency in Article 169 of the Civil Code also can be an
alternative approach to customers to assert. However, there are still
several unresolved problems as application of these rules. For example,
the product liability is limited to establish the liability of franchisor
and the franchisor still has to face the misconduct of his franchisee.
The lack of relationship of control under the franchise will be an obstacle
when assert the liability through the principle of respondeat superior.
When the word of “franchisee” 1is revealed, the obligation of disclosure
seems to be fulfilled, but the questions remain pending.

In order to cope with the abovementioned problems, we studied and analyzed
the legislation and cases of franchise in the U.S. and Japan. In the U.S.,
traditionally, courts have applied the master-servant or principal-agent
analysis of agency law to determine if a franchisor could be held liable

for the acts of a franchisee. However, the widespread growth of
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advertising and corporate franchising presented courts with
relationships which appeared to transcend the traditional notions of
principal and agent. Injured plaintiffs argued that the defendant
corporation should be estopped from denying liability under the theory
of apparent agency, because it represented to the public that the
franchisee was agent through the use of advertising and display of
corporate logos. Those arguments were received by several courts although
1t was controversy. Under this theory, if a plaintiff reasonably and
justifiably believes the franchisor controls the operation of the
business and relies on that belief to his detriment, the franchisor can
be held liable for actions of the franchisee.

In Japan, we find that the legal system of torts liability is similar to
ours. The related findings held by the courts in related cases could be
taken account when we interpret our regulations. As to the contractual
liability associated with the franchisor, we found that the concept under
the Article 14 of the Commercial Code might be helpful for solving this
problem, which is provided that a businessman who allow others to use his
own firm name to carries on business shall take the jointly and severally
liability with the others, provided that the contract parties have
misunderstood the entity they deal with. It’ s worthy of being considered
as amending our laws.

Although through the interpretation and application by analogy, the
franchisor might be liable for his franchisee’ s negligence or breach of
contract. For the sake of legal certainty, the enactment of related

doctrines will be necessary. We suggest that i1t should be enacted in the
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Consumer Protection Law as below:

“The franchisor shall be jointly liable to make compensation for any
injury which the franchisee or his employees have wrongfully caused to
the rights of another in the performance of their duties. However, the
franchisor is not liable for the injury if he has exercised reasonable
care 1n the supervision, assistance and direction of the performance of
his duties, or if the injury would have been occasioned notwithstanding
the exercise of such reasonable care.”

“If the performance becomes impossible, incomplete or default which is
attributed to the franchisee, the franchisor shall be jointly liable for
the compensation with the franchisee for the injury suffered by the
consumer who believes that he has dealt with the franchisor instead of
franchisee, except the consumer is aware of who he dealt with or misled

with gross negligence”
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i RH P A AR 1850 # ~ehrk jlk 2 (Singer Sewing
Machine Company ) fe “ a7 ¥4 &% X 2 Fi7 > - 2 3] 1900 & A F 7
BAEDEA FRREY T8 T4 A BB o 3]0 1950 & 2 60 & o
PR R BT PR B R PRISEDR R AR By A4 05T
BENEZ A AP EEE 1970 BAiEm B2 > A 2 ES R

Vo F AR 970 EAN L AL SRR R FR KT E e P R F e

R RN RFRICRE ] FEHBELAR F B ERAL 221
TSR Flpt F WP gm0 1978 £ iEd Hy 5 L B ¢ (Federal Trade

Commission) #]% 2 T4l 2 B EWE M T 2B &2 # b R2 (FIC
Trade Regulation Rules: Disclosure Requirements and Prohibitions
Concerning Franchising and Business Opportunity Ventures - # # FTC
Rule) > $t4c B F £ 40 20457 FTCRule 2 2 & B enf 3 7 Wgl4c B F 2 15
ERSPFFIL GG E R0 L i %‘%i‘%?ﬁii AU R S o S
FHRIBAPFFZRHEB R T AR EHF AL FEFP 5=
AR E o R KRR &

BER G APMGBALIBHRLS LD A - L 45482 P (product

distribution franchises)» ¥ — £’ % # % 2 4 g (business format

“Joseph H. King, Limiting the Vicarious Liability of Franchisors for the Torts of Their
Franchisees, 62 Wash. & Lee L. Rev. 417, 422(2005)
*Disclosure Requirements and Prohibitions Concerning Franchising and Business
Opportunities.
VerDate
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BIEH T ohrm e PR G2 BT BRTRL DL PR pa g

TP E S EOE VO RS F REAIN G AN G B O AL

® Jeffery A. Schneider & Robert J. Nye, Business Franchise Law, p.3(2003).
" Section 436.1(h).
*® Kerl v. Rasmussen, 682 N.W.2d 328, 331 (Wis. 2004).
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3 4 100
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BEAR T ARSI R M AT G R R AR BRI R B S o

L

e

PAER P > FHERRE A RR Y L DRI G - AR 4 o

? Kuchta v. Allied Builders Corp., 21 Cal.App.3d 541, 547(1971).

" Martin D. Fern, ESTABLISHING AND OPERATING UNDER A FRANCHISE RELATIONSHIP,
at. 1-20(2000).
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#£'U412 4214 (naked license) fhip#%i 4 @ fi ki * < 7@ Wl * H FR4g2 i) -
" John Mashni, Trademark License Agreement to Franchise: Where is the Tipping Point ?
18 TRINITY LAW REIVEW, 26(2013).

" Tbid., at 1-21.
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" Ibid., at 1-22.
D R 1 *F (independent contractor ) > %42t E X et m fh= p A KFE - TH £2 4 o p
L R i“*‘ﬂ”«’rfffft" WHEREESR 7 pw\ B A £ TR 2 FE TE (2)
7 531> 2009 E o
" Coty v. US Slicing Machine Co. Inc. 3737 NE 2d 1371, 1375(1978).
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""Martin D. Fern, Establishing and Operating Under a Franchise Relationship,

at. 1-23(2000).
™ Tbid. .
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FlRM e AR MY WP EEL RS IR FROREL AT R
Fhp R HAS dpon @ DR 2 R & RAF R R AR o F
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Chicken Corp. - % ¢ " s P2 ¢ » F{LAR RIS P ¥ % 20 RBFien
KECFEEFAACREFEIDPAARRT @ e F R R Y DT
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ApES T F T RHTZ AL ”i‘éj%‘% ‘FF(jointlyliability)“2°
Rz oo FBRaER Y FREEERAEE Y - R (Restatement (Second)

of Agency) % 213 M2 R F - AP FEL BRI P F AR F AP AEL
ta A AR ER Y ORPE TR REERT RN P AT E
Ao o AR P T ELTREZRE A BITE KRB ESREFF L 2459
LIRS PR EARNFZ A AP R L L B REET

SIRFTELGHEAFEIR A FEREREAF I N FE R

R S TG B R A LA RN S 1

" Whitten v. Kentucky Fried Chicken Corp., 570 N.E.2d 1353, 1356(Ind. Ct. App. 1991)
" Harvey Gelb, A RUSH TO (SUMMARY) JUDGMENT IN FRANCHISOR LIABILITY CASES? 13 Wyoming
Law Review 215, p.256 (2013) .
"' Destefano v.Grabrian, 763 P. 3d 275, 288(Colo. 1988).
"* Pratt, Franchising Law and Practice, looseleaf, Sweet & Maxwell, London, para9-094.
""" Destefano v.Grabrian, 763 P. 3d 275, 287-88(Colo. 1988).
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- BT Az

s
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FCEAFZEFRARZZRT

peek o kg E R R SR = 322 (Restatement (Third) of Agency »
LT AN IEIE )% 2,04 F 2 RE 973 hik* A F = (respondeat superior)-
#dp & * * (employer) f@;ﬁk;\ e+ (employee) **H4 (T BRIR4 I #7 5 2 & iE
FRpAFETREFEY  REE R TR TR AAREL S H

T2 fE B Z X A A gpd] (control) & 4 F frdlfEz £ o) Fpt 0 Xk

X2 FRSEIRT AANRITA of 18 (2% )BGRENTT S T E
= 5»

4 Appdlodm w4 R

vw
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FAAEAARARY A AAEAE —wEL
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""" RESTATEMENT (THIRD) OF AGENCY § 2.04 (2006). See also id. § 7.07(1).
""" RESTATEMENT (THIRD) OF AGENCY § 7.07(3)(a) (2006).
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"E\

# f %% &Miller v. McDonald s Corp.
- %¥ o2 Fmi} tin i 0 A4 McDonald” s Corp. (4 ¥ #31) $30 3K ( 4o
H) 2 EBEL AT TG CEM RS RE ST E AR T 3K
R RO EAR AT GRS T HAF R L T R
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IE’_F&@ l//?lIS o

PROEAE Y e OB R Y 2 dp IR L o H¥To

*mk-

" 7d g 1.01.

""Mc Mahan v. Berry, 319 Ark. 99, 90, 880 S. W. 2d 242(1994).

" Miller v. McDonald" s Corp., 945 P.2d 1107, 1110 (Or. Ct. App. 1997)
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Drexel v. Union Prescription Centers, Inc, 582 F. 2d 781(3™ Cir. 1978)

Randall K. Hanson, The Franchising Dilemma Continues: Update on Franchisor Liability
for Wrongful Acts by Local Franchisees, 20 CAMPBELL LAW REVIEW 91, 93-94(1997).
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Betsy-Len 4=/t & p % 38 F 2 #4014 o ¥ ¢ > Holiday Inn &5 4k #
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Murphy v. Holiday Inns, Inc., 219 S.E.2d 874-878 (Va. 1975)
" Jones v. Filler, Inc., 43 F.Supp. 2d 1052(1999)

* Kerl, 682 N.W.2d at 338.
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Harvey Gelb, A Rush to (Summary) Judgment in Franchisor Liability Cases? 13 Wyoming
Law Review 215, at 225 (2013).

" Kerl, 682 N.W.2d at 342.

945 P.2d at 1111 (Or. Ct. App. 1997).

" Harvey Gelb, A RUSH TO (SUMMARY) JUDGMENT IN FRANCHISOR LIABILITY CASES? 13 Wyoming
Law Review 215, p.223 (2013) .
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B AR R £ I - ReDB G RFE > LY LR FT L

BEHERFM G FRBRIEGRL AR SE TP QTP FE N
NPEEIE R T AR AP EEIHA S R B oW stk
RE o ETFLRTRRFLEHER 2RI FF I LR
#1
HAYEHPFL ROWE F NG LG I Tl B S B R AR &

FRAd IR RLTFTR LT F L AR M HS g
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i dlAeR > ik F 3 H FEpe

Ao d WERE 2T A FEGEERT E (strict liability) > 7
B SIEEEE RS ARLF T A dI M hani T Mo Rl Bt
ﬁﬁ%o@ﬂ@ﬁ%¥kﬁgwm%ﬁi‘g’l”“%iﬁgﬁiﬂﬁﬂ%’

Flpb AT ORI TR 2

" Kerl, 682 N.W.2d at 336.
" Jeffery Brent Brams, Franchisor’ s Liability: Drafting Around the Problems With
Franchisor Control, 24 OKLAHOMA CITY UNIVERSITYU LAW REVIEW 65, 70(1999).
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F P (apparent authority principle; apparent agency principle) #t& #
2R E e PR AL R RIEA AR AR g F T e E M o
RAAMLRNZGFL O FRFZASHFCHE S F AEM oA 2 - B
AL LR B RAAHT A LRI ANR A2 RREEFLEALFECER
R R NITE R D Ry 267 & o HN A AR REP IR T AL
227 FF N - A GHEREY ARNHD @A LT F AR A SR

e RRNIZA 2 03 R EFRE A ORI A LA T

x\“.

AR AR A
FT2824 2 hf BEFs2FTRtta.

2 {8 F W EERAEZE S = K (Restatement (Third) of Agency)
PooERRIRT A ERAoF - k2 £ L3/ * (apparent agency) Z R E_ 0 L A
H% 20357 plig* 1 & L4 (apparent authority) — 3 > - &35 = F
Al 2 RE o EREEZFRY Z 5% 2.03 &84 1T & L (apparent
authority) fidp§ = 4 FRGIEF L FHRAZ XL > 2GR GRS A
AZ R AR RIARNHB T A BEAA AR A F2EMN R

Ve bR 0 A REA ZRIDRE AR A LTS L ARE

comment ¢ g it » AAZ AT FATZ2EE LTS R AEHWAAF LML

"' RESTATEMENT (SECOND) OF AGENCY § 267 (1958).
"% RESTATEMENT (THIRD) OF AGENCY § 2. 03 states: “[a]pparent authority is the power held
by an agent or other actor to affect a principal’ s legal relations with third parties
when a third party reasonably believes the actor has authority to act on behalf of the
principal and that belief is traceable to the principal’ s manifestations.”
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AR 2.03 FRFAAREL TR HL AT T08ELP Y AT A LR A

F L2 A AT L2 BT S ’)f%ﬁ o é %711340
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FRE 2 A AR/ FEA R EF Z RRA (doctrine of
estoppel ) > #* - & B>+ 1971 # e Gizzi v. Texaco, Inc. %7 » 7 A4 % = &

i )%,zfmi?f?,dywiim%cgﬁgﬂé T S B A A - R A

’ p
2 EEAELL R TR R A R b EE TR RIHIM G A AR
fd e Texaco #vibh 3hef 1 PR - 388 3 - JrF]d 3 B A A X o 32

Perdgzded st R B33 AN B AhiE L #1285 Texaco 188+ > -
FEETANEMAII B Y RE LN L F 2R RAGRG - FEE R
Frb @ ARG Rt A LRI/ R R > A TP

A PR o d A MA b P ST Y Tk iMoo ¥z
Wik Pt Gizzl F¢ FAGY 2 L AE/R Y RAIAFEAS - BAL > E04F5E
SR FFIONEFE o RARRE LN/ RAGEY A PR 8 R
FOOFGEORESL - RAERAPEELREE S A E 0 FE N ER A AP A

FEAOREETES P RELFEP LEIEIG AL AR KT HA L Y

" Id g 2.03 cmt. c.

" & 7.08 Agent Acts With Apparent Authority

“A principal is subject to vicarious liability for a tort committed by an agent in
dealing or communicating with a third party on or purportedly on behalf of the principal
when actions taken by the agent with apparent authority constitute the tort or enable
the agent to conceal its commission.
" Augustine GIZZI, Appellant, and Anthony Giaccio v. TEXACO, INC., Appellee. Appeal
of Anthony GIACCIO, 437 F.2d 308, United States Court of Appeals, Third Circuit.
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- ~*AREF 45775 (manifestations)
%o 7 % (manifestations) ZIHFEHAEILE S 1.03 2R kfpiEie
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AU A FiEa s FARY A AFH I ARANRH AL oy

FTAAXLEFRLRY AZFL WAL G TEAT o AP MG s b RE
Froapd nndpEy Ll gl 0¥ g8 R p Rl v - sl
B~ A& PRGRTARE o gl - RPN EE RLFT ISP FTEI2 A0 (7
o EERER-EFF LR FRERE P FFLZRL P F AR D
PREET P ER T E G P I EAES O BRA R PT AP A
ﬁ%%ﬁﬂé%ii%%i%%v&ﬁﬁiﬂﬁﬁj%%W%ﬁﬁﬁﬁ$Eiﬂ

FAME PR LR EF A AL e R ARG L RS D

" Brett A. Brosseit, Buyers, Beware: The Florida Supreme Court’ s Abrogation of the

Apparent Authority Doctrine Leaves Plaintiffs Holding the Tab for Torts of Franchisees
- Mobil 0il v. Bransford, Ave Maria School of Law, 23(3) Florida State University Law
Review 837, at 841 (1996).
" Preis v. American Indemnity Co., 220 Cal. App. 3d 752, 761(1990); Mobil 0il Corp.
v. Bransford, 648 So.2d 119, 121(Fla. 1995).
"% RESTATEMENT (THIRD) OF AGENCY, § 2.03 cmt. c.

97



PP EEI LA FL Y

P Gizzi 32 > FF 2R TELCPFFEIL AN FELERMFE fE
BapP T L2 4775 TAL €8 &R A (common knowledge ) ;> T &
- A R g RA R M GA o TR AR F R SR FELE
HEPFR AR RF A RSP T EL DR e A e
H R R RBEPt - R At Rt - s Baoe naeRl e PR E A
mnﬁé—‘ﬁ‘ﬁ“w*?mm B BE Tl H R R R R Y s e

MREHLNE TR IZAREIRBE LI RANETEIZATEFL A

I

NP EEITFHUENRE A BE G MG 7
ﬁ'ﬁ#%m‘ TARRIR/R R AR R g > BF Lk
Mobil Oil Corp. v. Bransford - % - #3%% ¢ > 18 gk e Bransford - p i& »
Mobil #4vid sbeinfi b @ PR = P50 F]15 25 R R Stetham 2 2 v & > 3R
A®G oz bty 5 Mobil = # > #d 4 pf % Alan Berman + Mobil
o f KR T 5 F > Stetham % Alan Berman #7i%* <7 1 - Bransford # Mobil
FMEA4 0 & K Mobil ixdp & LRI/ * R 4 Stehham ez iz 5§~ §
FiEo MBI EVEFEIRRE AR aug Y > WHE R P T LA P
T2 APM PR L0 B X2 FREAT P FE IR P AT REF 2 A1 0
P R TF ERRR G VA ST M b AR NE R
B s e Bt A B iR LR e b R OR 1 R 5 Mobil 2 P endlpR
PR R Nobil 2 F AT o fed NGB APFEY oW ARSI P T EL2
LA EERAGE RGP REEIGHL FESYOELFRAEA LR

Vack: }ﬁﬂl]ii&q}lﬂo

" Joseph H. King, Limiting the Vicarious Liability of Franchisors for the Torts of Their

Franchisees, 62 Wash. & Lee L. Rev. 417, 441-442(2005)
" Mobil 0il Corp., v. Bransford, 648 So. 2d 119, 121(Fla. 1995).
" 1d, at 843.
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i ARt 2 BAZPNE o REEEATTEZED o & Bauer v. Douglas

f

Aquatics Inc. LLC.,- %+ > DA Charlotte % Douglas Aquatics A+ R

G e BB '}5 VAR - PEABETR oA BRI 3T LG 0 Douglas Aquatics

il skt #m DA Charlotte 3 # aft+ BF QW% T 3O & » T 40

2,

DA Charlotte = H & * X 2.4 7 7 5 - 87X Douglas Aquatics 15k » H g7 4 ¥

ﬁé’fﬁ? KSR B 4EE£?{F"*:’"* bz 2 Y8 % (independent contractor) »
a2 B &7 % Douglas Aquatics s IZ A 2@ * A > FRd EFRini 0 de
BEFRIBLP AR L0 AL @R we 52 A R e 2 2 &

Bp kAT A3 RG890 Ak o w2 it i o ik P DA Charlotte

IR

57 FL Bt g e+ 5 =4 ¢ £ DA Charlotte & Douglas
Aquatics 2z <32 & ptgp™o

FEERG O SFERZREN TN 2P DR EEHE e BRI
IR RES Y EFEROR TV AN AN RAEORPALEY b

EHPRAFELETR AP HAR TR 2PN REF DY N R ik

" Miller, 945 P.2d at 1112-1113.

" Miller, 945 P.2d at 1113

" Bauer v. Douglas Aquatics, No.COA10-47, Sep. 07 2010.
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"> Brett A. Brosseit, Buyers, Beware: The Florida Supreme Court’ s Abrogation of the

Apparent Authority Doctrine Leaves Plaintiffs Holding the Tab for Torts of Franchisees
- Mobil 0il v. Bransford, Ave Maria School of Law, 23(3) Florida State University Law
Review 837, at 847 (1996)

" Brett A. Brosseit, Buyers, Beware: The Florida Supreme Court’ s Abrogation of the
Apparent Authority Doctrine Leaves Plaintiffs Holding the Tab for Torts of Franchisees
- Mobil 0il v. Bransford, Ave Maria School of Law, 23(3) Florida State University Law
Review 837, at 843 (1996).
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£ &M o & 0 Banner v. McDonald” s Corp.- %¢ » R *FiagzxEmMH
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. g e X s 2z, 148
Hefpod 2 T raamhb i -

Ra o BPHRESE Yo% 4 Miller v. McDonald s Corp. — % 7 2 &

“" John L. Hanks, Franchisor Liability for the Torts of Its Franchisees: The Case for

Substituting Liability as a Guarantor for the Current Vicarious Liability, 24 OKLAHOMA
CITY UNIVERSITY LAW REVIEW 1, 25-26(1999).
“* 0" Banner v. McDonald s Corp., 173 I11. 2d 208(1996).
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ex rel. Domino’ s Pizza, Inc. v. Dowd — % *® » FIaini » % LifE2 2 4
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preb s hE e g TR B8 223 & o & Burkland v. Electronic

Realty Associates, Inc.- %¥¢ »Zfeins B XA 785 Tip2 oy

" Joseph H. King, Limiting the Vicarious Liability of Franchisors for the Torts of Their

Franchisees, 62 Wash. & Lee L. Rev. 417, 455-456(2005)
" State ex rel. Domino’ s Pizza, Inc. v. Dowd, 941 S.W. 2d 663, 666 n2(Mo. Ct. App.
1997)
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# Crinkley v. Holiday Inns. Inc.- %°¥ » %2 %5 A Holiday Inn 2

7/

151

Burkland v. Electronic Realty Associates, Inc, 740 P. 2d at 1145(Mont. 1987).
82.05 Estoppel To Deny Existence Of Agency Relationship

A person who has not made a manifestation that an actor has authority as an agent and
who is not otherwiseliable as a party to a transaction purportedly done by the actor
on that person’ s account is subject to liability to a third party who justifiably is

induced to make a detrimental change in position because the transaction is believed
to be on the person’s account, if

(1) the person intentionally or carelessly caused such belief, or

(2) having notice of such belief and that it might induce others to change their positions,
the person did

not take reasonable steps to notify them of the facts.
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Crinkley v. Holiday Inns. Inc., 844 F.2d 156(4™ Cir. 1988)
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B4 4o 2benk B¢ 0 B F £ 33 Mobil Oil Corp. v. Bransford™ -
%o 2%k ¢ > 2 Bransford FI% | 4vid 2b B 1 oz a X £ > Flihteid 2k
fiMobil = @ #75 £ 2 d 4B H ¥ R 4 F H 1 Nobil =7 L 5& ™
AR FE ek PR Y RE LT RERE AR BELAERED Nobil
ek d LAITRAIE £ LUE* A F T Fwicim FImEpdafes S 2R
#os #% e 2 0k Mobil = @ #7F o @ Mobil e e 4 & * H F ik #IR 2
TR GRS R e A Lk Mobil 2 P2 R A e A A R AL AT
ECAY N A e A - R AR - EN L E i = S CRUNE S EE M SRR
ARE DT AEFEHED Mobil 3 2775 L A B H 2 e* £ > w3 e Mobil

CPAHEE ALY A2 FE o

" Sara M. Turner Franchisor Liability for Franchisee Actions, Newsletter, September

19, 2011.
" Mobil 0il Corp.v. Bransford, 648 So.2d 119(Fla. 1995).
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Article 1034. The right Holder’s Liability for Claims Presented to the User

"The right holder shall bear subsidiary liability for the claims made to the user for
the inconsistency of the quality of goods (works, services), sold (performed or rendered)
by the user under the contract of the commercial concession.

Against the claims made to the user as the manufacture of the products (goods) of the

right holder, the latter shall be liable jointly with the user. |

20prticle 6. 773. Liability of the franchiser in relation to claims brought to the

franchisee
M1. The franchiser shall be subsidiary liable for claims brought to the franchisee
concerning the failure of the goods (work, services) sold by the franchisee under the

contract of franchise to conform to quality.

2.With regard to claims brought to the franchisee as the manufacturer of the goods

(products), the franchiser shall be solidarily liable with the franchisee. |
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